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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


           66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, S.A.S. NAGAR, MOHALI.

 APPEAL No.18/2013            
           Date of Order: 07.08. 2013
M/S SATNAM RICE MILLS,

AMLA SINGH WALA,

VILLAGE MAHIL KALAN,

VPO BHADAL VAND, RAJKOT ROAD,

DISTRICT BARNALA.


………………..PETITIONER

Account No.LS-07/2013.



Through:

Sh.  MAYANK MALHOTRA, ADVOCATE,
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through
Er. R.K.MITTAL,
Addl.Superintending Engineer

Operation  City  Division,

P.S.P.C.L,, Barnala.


Petition No. 18/2013 dated 10.05.2013 was filed against order dated 02.04.2013 of the Grievances Redressal Forum (Forum) in   case   No. CG-16 of 2013  partly upholding decision of the Zonal Dispute Settlement Committee (ZDSC) and   directing that the account of the consumer be overhauled for the period  from November, 2009 upto 14.11.2011 ( instead of from 16.10.2008 to 14.11.2011 ) on the basis of slowness factor of 48.55%.
2.

Arguments, discussions and evidences on record were held on 06.08.2013 and 07.08.2013.
3.

Sh. Mayank Malhotra, Advocate authorised representative attended the court proceedings on behalf of the petitioner. Er. R.K. Mittal,  Addl. Superintending Engineer/Operation  City  Division, PSPCL Barnala appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Sh. Mayank Malhotra, the petitioner’s counsel (counsel)   stated that the petitioner is having Large Supply category connection for a Rice Mill  bearing Account No. LS-07  with sanctioned load of 197.954 KW and  Contract Demand (CD) of  220 KVA in the name of M/S Satnam Rice Mills, Amla Singh Wala, Vill. Mahil Kalan, Distt. Barnala under Sub-Division, PSPCL, Mahil Kalan.  The connection falls in the category of seasonal industry.   The AEE/DS Sub-Division Mahil Kalan reconnected the connection on 01.11.2011 on start of the season.    The meter and other equipment s installed at petitioner’s premises were working correctly at the time of reconnection on 01.11.2011 and there was no adverse report of any officer at the time of reconnection. The reading of the meter was 465811 units at the time of reconnection.  The date of start of the  season,  as 01.11.2011 has been mentioned on number of bills issued after start of the  season.  The reading of the meter was 466801 units on 03.11.2011. The Addl. SE/EA & MMTS,PSPCL,Patiala checked the connection of the petitioner  on 07.11.2011 and downloaded  data of the meter  vide DDL No. 37/214 dated 07.11.2011.  During the checking of the metering equipment, the wire of CT broke due to current and caused hole in the box.  The checking officer made a false report that Red-phase ( R-phase) PT terminal was found disconnected and it was hanging.  He mentioned voltage of 1582.1 on R-phase in the DDL report.  He further directed the field staff to bring the meter and the  CT/PT unit in  the ME Lab.,Patiala in packed and sealed condition for internal checking.   Instead of checking the meter and  the CT/PT unit in the  ME Lab., the Addl. SE/EA & MMTS, PSPCL,Patiala alongwith Addl. SE/Enforcement, PSPCL Sangrur again checked the connection on 14.11.2011 vide Enforcement Checking Register (ECR) No. 11/3708 dated 14.11.2011 wherein voltage on R-phase was found as 15.84.  The checking officer mentioned slowness of the meter as 48.41% and also mentioned slowness as 48.55% in the checking report.   On the basis of the ECR and the  DDL data, the AEE/DS Sub-Division, PSPCL Mahil Kalan issued notice No. 2213  dated 16.11.2011 to deposit an amount of Rs. 5,83,957/- after overhauling the account of the petitioner for the period from 16.10.2008 to 10//2011. The account was overhauled for a period of  more than 36 months  which was in violation of Regulation 21.4 of the  “ Electricity Supply Code and Related matters Regulations-2007” (Supply Code)  and condition No 19 of “ Conditions of Supply” (COS).  The petitioner represented before the ZDSC but did not succeed.  An appeal was filed before the Forum which was partly allowed.


   The counsel argued that checking of the meter  on 14.11.2011 was not done at different loads as required under Electricity Supply Regulations ( ESR) 70.4 and 70.6.1.  According to Regulation No. 70.6.1 and 70.4 of the ESR,  the meter is to be checked at different loads of  10%, 25%, 50%, 75% and 100% and running load  should not  be less than 15%.   Further, the checking officer failed to establish the compliance of conditions of instruction No. 59.6 of the  Electricity Supply Instructions Manual (ESIM), which provides  that the meter is to be checked with the help of Electronic Reference Standard (ERS) meter.  The checking officer failed to follow these instructions and did not check the meter on the prescribed load.    Therefore, the checking report itself is illegal and is null and void.  He next submitted that that according to ESIM No. 51.1, it is the responsibility of the  Corporation to install a correct meter of suitable capacity.  The petitioner never interfered with the meter or its connection and there could be  no allegation against him.  According to Regulation 21.3(d) of the Supply Code, the licensee has to conduct periodical inspection/testing of meters installed at the consusmer premises.   The Addl. SE (EA & MMTS) has to down load data of each and every LS consumer within 70 days.  The  respondents failed to comply with these  statutory provisions.  Another contention putforth  was that  the  issue of notice dated 16.11.2011 was in  violation of ESIM No. 57.5 which provides that  recovery  of charges, if any, is to be effected after serving the  consumer with a show cause notice.  But no such notice was  issued to the petitioner by the respondents. 


  The counsel argued that the meter was working properly on 01.11.2011, the date of start of the  season, and the slowness  may have occurred only on 07.11.2011.  So, the accounts of the petitioner could be overhauled only for seven days with maximum error factor of 20%.  Even if the allegation  of the  respondents is admitted   for the sake of arguments, under Regulation 21.4 of the  Supply Code and ESR 71.4.3, the overhauling of the account  could be for a  maximum period of six months  preceding the billing month of declaration of defect in the meter.   However, the account was overhauled from 16.10.2008 on the basis of the DDL.  The DDL itself was not reliable because of corrupted data contained therein.   After going through the DDL, the Forum had concluded that the figures of DDL print out are not realistic and  can not be relied upon.  But the Forum failed to give any reasons for  overhauling  the account of the petitioner for more than two years period which is categorically incorrect as per their own observation.   Since, the  DDL recorded wrong data, it can not be made basis for overhauling the account of the petitioner.   Therefore, the decision of the Forum was wrong and  illegal because the Forum had  directed  to charge the amount by applying slowness factor of 48.55% with effect from November, 2009 to 14.11.2011.  Regulation 21.4 of  the Supply Code deals with the defective meters.  This regulation provides that in case of a  defective meter, the overhauling of consumer’s account can be done for a maximum period of six months. The Forum failed to give reasons for charging the amount  in excess of the above said period.  He pointed out that the respondents and  the Forum have mainly relied on the reading of KWH/KVAH taken on 01.11.2011, wherein reading of KWH part of meter has been shown in 6 digits and that of KVAH in 8 digits.  But the KWH/KVAH reading was 465004/535066 units ( both in 6 digits) in the month of September, 2011.  It clearly establishes that the meter was  working correctly upto  this period and the KVAH part of the meter became defective after September, 2011  but KWH part was OK and recording readings correctly.  


He next submitted  that  section 56(2) of Electricity Act-2003, particularly, specifies that no recovery can be affected beyond a period of two years from the date, the sum becomes due.  In accordance with this provision, the notice issued to the petitioner  is  time barred as the notice has been served in 2011 relating to the period since 2008.  Hence, the notice is illegal and no recovery can be affected on the basis of time barred notice.  He referred to a statement showing the consumption data which was supplied by the respondents to the Forum to justify the overhauling of the account  on the basis of lower consumption  during this period.  It was pointed out that this statement itself  shows that the meter was working accurately upto September, 2011 as no remarkable variation has been recorded in it.  Variation in consumption is seen from October, 2011.  It might be possible that the PT might have broken in October, 2011.  So, if the amount is held chargeable, at the most, it can be charged from October, 2011 and the chargeability of amount prior to this period was  unjustified. In the end, he prayed to allow the petition.
5. 

Er.  R.K. Mittal, Addl. S.E. on behalf of the respondents submitted that the petitioner is having LS category connection with sanctioned load of 197.954 KW with Contract Demand (CD) of 220 KVA.  The connection is running since 21.10.2007.   The meter was not working correctly and the same was defective when reconnected on 01.11.2011 at the start of the season.  At the time of reconnection, the KWH reading was 465811 ( in 6 figures) whereas KVAH reading was 94967295 ( in 8 figures) meaning thereby that the meter was not giving correct reading.  Again at the time of monthly reading on   03.11.2011, meter had shown KWH reading 466801 and KVAH reading was 94967295 indicating that the meter was defective and the matter was reported to the Addl. SE/EA&MMTS,Patiala for checking of the meter.  The Addl. SE/EA& MMTS, Patiala  downloaded the data of the meter and  it was found that the meter had shown very low  R-Phase voltage of 1582.1  and the voltage shown on the other two phases of the meter was also less.   From the study of the  tampered data report, it was established that R-phase was not contributing since 16.10.2008. After opening the CT/PT chamber, it was noticed that R-phase terminal bush of  PT was  found broken and was found  hanging separately.  He explained that as contended by the counsel,  the remarks in the report are not contradictory because  the fault in the PT had  occurred on the primary side of the PT whereas the voltages are  recorded on the secondary side.  In a three phased system,  if one phase of primary side  blows out, there is still some voltage in the secondary side, that’s why the secondary side R- phase  voltage was 1582.1.  The checking officer further directed the field staff to bring the meter and CT/PT unit in the  ME Lab,Patiala  in sealed packed condition for further internal investigation.  But later on the internal investigation was done at site by the Addl. SE/EA & MMTS,Patiala  and Addl. SE/Enforcement Sangrur on 14.11.2011  and overall slowness of  -48.55% was reported.  It was also found on 14.11.2011 that R-phase terminal bush of PT was found broken and separated from the main PT due to  which meter was not getting proper secondary side voltages.  The report is correct as is evident from the voltages recorded R-15.84, Y-59.10, B-46.36.   Responding to the contention of the counsel that slowness factor wasnot  correctly established, he submitted that  during joint checking, the accuracy of the metering equipment was checked by putting ERS meter on the LT side of the transformer at the running load of the petitioner and slowness was recorded as -48.41%.  By conducting dial test, the energy consumption recorded on the petitioner’s meter was 6.96 KWH and consumption on LT ERS meter was 13.53 KWH.  Thus, the meter was recording -.48.55% slow, hence the reports are correct and  not contradictory.  The print out of the DDL dated 07.11.2011 was also checked.  As per the DDL, R-phase voltage was  found continuously failed since 16.10.2008.  Therefore, the checking officer directed to overhaul the account with slowness  factor of  -48.55%  with effect from 16.10.2008.  Regarding compliance of various Regulations,  he submitted that the meter testing equipment used during joint checking dated 14.11.2011 was  being getting  tested regularly in compliance  with ESIM 59.6  He further clarified that ESR 70.6.1 and 70.4 has been replaced by ESIM 59.4.  According to  Regulation 21.3(d) of the Supply Code,  the periodical checking of the meter  by the competent authority is being done regularly.  Meter  never showed any visible defect during monthly readings, therefore, the bills were issued with “o” code. In compliance to CC No. 04/2008, the petitioner was given Show Cause Notice No. 2213 dated  16.11.2011 alongwith copy of  the checking report and calculation sheet etc.   Meter and CT/PT unit was  kept “ as it is” in sealed pack condition due to pending dispute.    He vehemently argued that the consumption data of the petitioner also justified the overhauling of the account from 16.11.2008.  The Forum in its decision dated 09.04.2013 has observed that the consumption was on the higher side during seasonal period before October, 2008 and after October-2011 except consumption  for a  few months.  The petitioner failed to produce any milling record of production/working during the period of dispute to prove that the  decrease in energy consumption was due to less working.  The consumption of December, 2011 after installing the correct metering equipment was on the higher side as compared to 2010 and 2008. The petitioner has never  raised the point regarding time barred notice under section 56(2) of Electricity Supply Act, 2003.  This is first time  that  he has raised this issue and should not be accepted.  He explained that the observations of the Forum regarding reliance on the DDL is not regarding the data recorded in the DDL. It was only regarding year which was printed wrongly as 2015 instead of 2011 and continuous voltage failure.  After considering the slowness factor, DDL data and consumption pattern, the petitioner’s account has been correctly overhauled for the period of actual fault.   He requested to dismiss the appeal. 

6.

I have carefully gone through the written submissions made in the petition, written reply of the respondents, oral arguments of the petitioner and the representative of PSPCL as well as other material brought on record.  The facts in brief are that the account of the petitioner was overhauled from 16.10.2008 to 14.11.2011 on the basis of ECR showing meter running slow by 48.55%, the tampered data report showed continued R-phase  failure from 16.10.2008 and  low consumption was recorded during the disputed period.  Subsequently, the Forum in  its order observed that  the authenticity of the DDL can not be relied upon, so charging the petitioner on account of slowness factor of 48.55% for the whole period was not justified.  The Forum further directed that the account of the petitioner be overhauled for the period November, 2009 to 14.11.2011.  The counsel of the petitioner argued that there is clear  finding of the Forum  regarding the authenticity of the DDL which was not found reliable.  Therefore, the tampered data report can not be made basis for overhauling the account.  He next submitted that the Forum has given no reasons for overhauling the account of the petitioner from November, 2009.   According to him, slowness factor of the meter had not been correctly established.  The meter had been checked at the time of re-connection at the start of the season on 1.11.2011 where no adverse finding was made.  The connection was checked by the Addl. SE/EA& MMTS on 07.11.2011 and again jointly by Addl. SE/Enforcement on 14.11.2011.  Therefore, at the maximum, the account could be overhauled from 01.11.2011 to 07.11.2011 or 14.11.2011.  It was also vehemently argued that even if the allegation of slowness of  meter is admitted, the  account  could not  be overhauled for a period of more than six months in view of Regulation 21.4(g) (i) of the  Supply Code. 



 The first issue which needs consideration is the authenticity of the DDL being relied upon by the respondents.  The observations of the Forum in respect of this DDL are reproduced below:-


“Further as per DDL print out dated 07.11.2011;

i)
The year 2015 has been shown in the printout  instead of year   2011.

ii)         Red phase voltage failure has been shown as for 12436 days (continuously  w.e.f. 16.10.2008)



Both the figures pointed  out above are not realistic so the authenticity of the DDL  can not be relied  upon.  So the charging of consumer with slowness factor of 48.55% for the whole of the period w.e.f. 16.10.2008 is not justified”.


The finding of this fact  brought out in the order of the Forum is final.  The appeal having been filed by the petitioner  is only against  other part of the order of the  Forum.  Even otherwise, the anomalies  in the DDL have been admitted by the respondents.  The Addl. S.E. tried to justify the reliance placed  on the   DDL print out, arguing that  only the  year and number of days mentioned were not reliable but  the other tampered data report was reliable.  I do not find merit in submissions made by the Addl. S.E.,  because the  part of the DDL which is being relied upon  about R-phase failure  reads, “Red-phase  voltage failure has been shown  for 12436 days continuously w.e.f. 16.10.2008”.  No other details are available.  In my view, since the DDL data appears to be corrupted, the Forum was justified in holding  that authenticity of the DDL can not be relied upon.  This finding of the Forum is, therefore, upheld.



The other fact which needs consideration is that after checking, the meter was found running slow by factor of 45.88%.  According to the respondents, at the time of reconnection, it was observed that the display of the meter was not working properly and KWH and KVAH readings were not matching.  The matter was referred to the MMTS.  The meter was checked on 07.11.2011 and the DDL of the meter was taken.  The meter was directed to be checked  again in the M.E. Lab.  The meter was again checked at site by MMTS and Enforcement Wing on 14.11.2011.  The slowness of the meter was checked  with the help of ERS meter and it was found slow by 48.55%.  All these facts are mentioned in the respective reports.  According to the counsel of the petitioner, the  meter was found ‘O.K.’ when installed on  01.11.2011.  Therefore, overhauling of the  account  could not  be for a period beyond that.  I have carefully considered the submissions put forth  on behalf of the petitioner in this regard.  It is established  from record that  the meter was found not ‘O.K.’ at the time of reconnection and therefore, was again checked on 7.11.2011 and 14.11.2011.  The slowness of the meter was established with the help of ERS.  Therefore, I do not find merit in the submissions of the counsel of the petitioner that slowness of the meter was not correctly established by the respondents.  The fact that meter was running slow by 48.55% is clearly established in the report dated 14.11.2011.  Hence, even if the authenticity of the DDL was  found  not reliable, the fact that the meter was found  running slow by 48.55% on 14.11.2011 needs to be taken note of.



The next issue which arises is the period for which account of the petitioner could be overhauled in view of these findings of fact.  The Forum has directed to overhaul the account of the petitioner from November, 2009.  However, no reasons have been stated, why or under which Regulation, the directions were given to overhaul the account of the petitioner from November, 2009.  The slowness of the meter is attributable to the  R-phase voltage failure .  In the  absence of any other reliable data, it is not possible to pin point the exact date on which date such failure occurred.  Therefore, the only option left is to have resort to Regulation 21.4(g) (i) of the Supply Code  and treat the meter as defective, which on testing was  found to be beyond the limits of accuracy.  To deal with such meters, which on checking are found beyond the limits of accuracy,   Regulation 21.4(g) (i) provides,


“(i) If a meter on testing is found to be beyond the limits of accuracy as prescribed in the Regulations notified by the Central Electricity Authority under Section 55 of the Act, the account of a consumer will be overhauled and the electricity charges for all categories of consumers will be computed in accordance with the said test results for a period of six months immediately preceding, the date of test”.


Therefore, after considering the facts and circumstances of the case, I am of the view that account of the petitioner could be overhauled for a period of six months in accordance with this Regulation.


I do not find merit in the other submissions of the respondents  that overhauling of the account
 is justified  on the basis of consumption pattern which is not supported by any Regulation.  Similarly, I also do not find merit in the contention of the petitioner that meter was found running ‘O.K.’ on the date of reconnection.  In view of these discussions, it is held that overhauling of the account of the petitioner be revised and restricted to the period of six months as prescribed under Regulation-21.4(g) of the Supply Code.  Accordingly, the respondents are directed that the amount excess/short, if any, may be recovered/refunded from/to the petitioner with interest under the provisions of ESR-147.


7.

The appeal is partly allowed.
                      (Mrs. BALJIT BAINS)

Place: Mohali.  


                      Ombudsman,

Dated:
07.08.2013

       

            Electricity Punjab



              



            Mohali. 

